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Special

sentencing
rules

As of the 2020 Legislative Session, forty-eight
special sentencing rules have been established
or amended.

Only five special rules existed in 1994 and 19965.
KSSC FY 2020 Annual Report (xi).

Address “A-typical” situations
“Categories”
» Public Safety Offenses/Firearms Finding
» Habitual or Repeat Offenses
» Nongrid Offenses

» Finance Offenses




Special Rules Applied to Prison Sentences 2020
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Note: The number and percentage are mutually exclusive. Source: KSSC FY 2020 Annual Report



Special Rules Applied to Probation Sentences 2020

Special Rules Applied to Sentences Number Percent
Crime Committed While Incarcerated, Probation, Parole, Etc. 1164 51.6

Crime Committed While on Felony Bond 526 23.3
Third or Sub. Drug Possession 181 8.0
Offender Registration Act Violation 72 3.2
Person Felony Committed with A Firearm 53 2.3

Felony Theft With =>3 Prior Felony Theft, Burglary/Agg Burglary-Presumed Prison 51 2.3
Burglary With =>2 Prior Felony Theft, Burglary/Agg Burglary-Presumed Prison 36 1.6
Aggravated Endangering a Child 32 1.4
Third or Sub. Forgery; 1-C Nongrid 20 .9
Second or Sub. Identity Theft or Identity Fraud 19
Agg Battery By Dui 18
Resident Burglary W/Criminal History 7c,7d or 7e 15
Drug Felony with A Firearm 14
Second Forgery; 1-C Nongrid 13
Residential Burglary with A Prior Burglary 12
Battery on A LEO Resulting in Bodily Harm 8
Aggravated Assault LEO 7

Felony Committed After Early Discharge Where Offender Would Been on Prob or Postrelease
Supervision
Aggravated Battery LEO

Law Enforcement Act - Enhanced Sentence
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Leaving the Scene Of An Accident, Person Felony
3rd Or Subsequent Flee/Elude, Presumed Prison
Persistent Sex Offender

Felony Domestic Battery

Fraudulent Insurance Act

Total
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Note: The number and percentage are mutually exclusive. Source: KSSC FY 2020 Annual Report




Crime Crime Person felony Third or
committed committed committed subsequent
while while on with a firearm drug

incarcerated felony bond POssession
or on

probation,

parole, etc.

Source: KSSC FY 2020 Annual Report (xv)

Most
frequently
applied
special rules
used IN LAST &5
YEARS



SPECIAL RULE 9

CRIME COMMITTED WHILE
INCARCERATED AND
SERVING A FELONY
SENTENCE, OR WHILE ON
PROBATION, PAROLE,
CONDITIONAL RELEASE,
OR POSTRELEASE
SUPERVISION FOR A
FELONY

Under any of these conditions, a new
sentence shall be imposed pursuant
to the consecutive sentencing
requirements of K.S.A. 2021 Supp. 21-
6606 AND if the new crime of
conviction is a felony, the sentencing
court may sentence the offender to
Imprisonment for the new conviction,
even when the new crime of
conviction otherwise presumes a
nonprison sentence. Imposition of a
prison sentence for the new crime
does not constitute a departure.
K.S.A. 2021 Supp. 21-6604(f)(1).




» Special Rule #9 includes out of state supervision

» On parole in California at the fime he committed offense in Kansas

» Allen’s parole in California allowed the district court to sentence him to
prison instead of probation even though probation was presumptive
sentence

» “If we were to adopt the rationale suggested by Aleman , persons who
commit additional crimes in the state of Kansas while on probation or parole
from a Kansas conviction would suffer more severe consequences than their
counterparts who have been released on probation or parole in other
states. It is more logical to conclude ... the legislature intended to treat all
persons coming before Kansas courts the same and, further, to address in a
more severe way those persons who commit crimes in Kansas while on
parole or probation regardless of the location of the releasing authority.
(Emphasis added.) State v. Allen , 28 Kan. App. 2d 784, 792, 20 P.3d 747
(2001) (quoting State v. Aleman , 16 Kan.App.2d at 790, 830 P.2d 64, rev.
denied 251 Kan. 240 (1992)).

See State v. Allen , 28 Kan. App.
2d 784, 20 P.3d 747 (2001).



In State v. Andelt , where the defendant committed
a crime while on felony parole, the Court found that
he should have been sentenced to SB 123 instead
of prison because SB 123 is mandatory for qualifying
offenders whereas K.S.A. 21-4603d(f)(1) gives
district courts discretion to impose a prison sanction
when probation is presumed if an offender commits
a new crime while on felony parole. See State v.
Andelt , 289 Kan. 763, 772, 217 P.3d 976 (2009).

SPECIAL RULE 9 AND SB 123

eligibility



www.sentencing.ks.gov/sb-123

Felony Conviction of K.S.A. 2157050r K.S.A. 21-5706
MUST SATISFY ALL CRITERIA BELOW

6)
Sentencing court may transfer or
retain jurisdiction upon agreement of
sending and receiving jurisdictions

Sentencing Commission

Kansas Resident

Lawfully present in U.S.

Assessment Scores
SASSH - high
LS/CMI - high or very high
WRNA — medium or high

Offense classified as 5C-
51 (mandatory) OR 5A
or 5B with severity level
8-10 prior person
felonies (discretionary)
if convicted of K.S.A.
21-5706 [Possession]

Offense classified as 4E-41
if convicted of K.S.A. 21-
5705 (discretionary)
[Distribution]

Diversions(2021HB 2026)

- Certified drug abuse treatment
program for divertees if 5C, 5D,
5E, 5F, 5G, 5H or 5I

- No prior manufacture/cultivation/
distribution convictions

- Mental health professional
recommendation

- Risk and needs assessment scores
SASSH - high

LS/CMI — mid-range medium,
high, or very high

WRNA — mid-range moderate,
medium or high

- County or District Attorney
discretion




S P EC |AL R U LE » When a new felony is committed while the offender is
on release pursuant to article 28 of chapter 22
‘| O (Conditions of Release) of the Kansas Statutes

Annotated, or similar provisions of the laws of another
jurisdiction, a new sentence may be imposed pursuant
to the consecutive sentencing requirements of K.S.A.
2021 Supp. 21-6606 and the sentencing court may
C R | M E sentence an offender to imprisonment for the new
conviction, even if the new crime of conviction
COMM |TTE D otherwise presumes a nonprison senfence. Imposition of
a prison sentence for the new crime committed while
W I LE T E on release for a felony does not constitute a departure.
K.S.A. 2021 Supp. 21-6604(f)(4).

O F F E N D E R |S However, K.S.A. 2021 Supp. 21-6606(d) indicates that

hoi icted and t df '
ON RELEASE BRI lc - o7 i folony pursuant o
article 28 of chapter 22 of the Kansas Statutes 55

FO R A F E LO N Y Annotated shall serve the sentence consecutively to

the term or terms under which the person was released.

BO N D » Is there a statutory conflicte




STATE V.
DUNHAM

Defendant sentenced for 3 separate cases on the same day

All 3 cases were committed while he was on probation for 2 previous cases (Case 1
and Case 2)

Defendant was on felony bond when he committed Cases 4 & 5. Court ran these
consecutive to each other and to Case 3.

COA remanded to allow the district court to exercise its discretfion in determining
whether Dunham's sentences in Cases 4 and 5 should run concurrently or
consecutively with each other and with Case 3.

When multiple sentences in different cases are imposed on the same day, a judge has
the discretion to impose concurrent or consecutive sentences regardless of the
mandatory provisions of K.S.A. 2019 Supp. 21-6606(c), (d), and (e). State v. Dunham
No. 121,081, 2020 WL 4380894, Syl. 1 3 (Kan. App. July 31, 2020).



Defendant pled guilty to Possession of Meth with intent to distribute

When he committed the crime, he was on felony bond for a
previous felony (forgery & burglary)

At sentencing, district court judge ran sentences consecutively

Defendant argued to COA that judge had discretion to sentence
him concurrently

“Subsection (d) applies to Vaughn.... It requires that "[a]ny person
who is convicted and sentenced for a crime committed while on
release for a felony pursuant to article 28 of chapter 22 of the
Kansas Statutes Annotated, and amendments thereto, shall serve
the sentence consecutively to the term or terms under which the
person was released.” K.S.A. 2019 Supp. 21-6606(d). Vaughn was
convicted and sentenced for a crime committed while on release
for a felony pursuant to article 28 of chapter 22 of the Kansas
Statutes Annotated. So, for that new crime, he "shall serve the
sentence consecutively." K.S.A. 2019 Supp. 21-6606(d). The court has
no discretion to sentence Vaughn concurrently.” State v. Vaughn
No. 121,340, 2020 WL 4725785 at *4 (Kan. App. August 14, 2020).

Sentence must be imposed consecutively unless the defendant
shows manifest injustice. See Id. at 8.

Note: This was not a multiple sentencing case (one that imposes 2 or
more sentences on the same day)




Because of this conflict, a court
Imposing a consecutive
sentence should clarify that

consecutive sentencing was
done in the exercise of
discretion, not because it was
mandated.




Are there any plans
fo fIX this conflicte



SPECIAL RULE 26

THIRD OR
SUBSEQUENT
CONVICTION
FOR DRUG
HORN SN [G]N

The sentence for a third or subsegquent
felony conviction of K.S.A. 2021 Supp. 21-
5706 shall be presumed imprisonment.
Such sentence shall not be considered a
departure and shall not be subject to
appeal. KS.A. 2021 Supp. 21-6805(f)(1).

No indication in the statute it would include
priors that are substantially similar offenses
from another state.

Sentencing court can depart if substantial
& compelling reasons exist. See State v.
Murrin, No. 115,345, 2017 WL 658043 at *7
(Kan. App. 2017)(unpublished opinion),
review denied July 25, 2017.



Why do convictions
from other states
NOT counte



Can distributions count as
oriors toward the 3rd or
subsequent felony drug

DOSsessione




SPECIAL RULE #26: THIRD OR SUBSEQUENT CONVICTION FOR
DRUG POSSESSION K.S.A.21-5706

THE SENTENCE FOR A THIRD OR SUBSEQUENT FELONY CONVICTION OF K.5.A. 65-4160 OR 65-4162, PRIOR TO THEIR
REPEAL, K.5.A. 21-36A06, PRIOR TO ITS TRANSFER, OR K.5.A. 21-5706, AND AMENDMENTS THERETO, SHALL BE A
PRESUMPTIVE TERM OF IMPRISONMENT AND THE DEFENDANT SHALL BE SENTENCED TO PRISON AS PROVIDED BY THIS
SECTION. THE DEFENDANT'S TERM OF IMPRISONMENT SHALL BE SERVED IN THE CUSTODY OF THE SECRETARY OF
CORRECTIONS IN A FACILITY DESIGNATED BY THE SECRETARY.

Can the convictions be in the same complaint?

A “prior conviction” under the Kansas Sentencing Guidelines
Act is any conviction, other than another count in the current
case brought in the same charging document or joined for trial
under K.S.A. 22-3203, that occurred before sentencingin the

“Conviction” includes a judgment of guilt entered upon a plea
of guilty. K.S.A. 21-5111.

current case.




SPECIAL RULE
26 AND SB 123
TREATMENT

A sentencing court need not
Impose probation with drug
freatment when the three
strikes rule applies. State v.
Daniels, No. 119,946, 2019 WL
4725329, at *3
(Kan.App.2019) (unpublished
opinion)(review denied Aug
31, 2020).



www.sentencing.ks.gov/sb-123

Felony Conviction of K.S.A. 2157050r K.S.A. 21-5706
MUST SATISFY ALL CRITERIA BELOW

6)
Sentencing court may transfer or
retain jurisdiction upon agreement of
sending and receiving jurisdictions

Sentencing Commission

Kansas Resident

Lawfully present in U.S.

Assessment Scores
SASSH - high
LS/CMI - high or very high
WRNA — medium or high

Offense classified as 5C-
51 (mandatory) OR 5A
or 5B with severity level
8-10 prior person
felonies (discretionary)
if convicted of K.S.A.
21-5706 [Possession]

Offense classified as 4E-41
if convicted of K.S.A. 21-
5705 (discretionary)
[Distribution]

Diversions(2021HB 2026)

- Certified drug abuse treatment
program for divertees if 5C, 5D,
5E, 5F, 5G, 5H or 5I

- No prior manufacture/cultivation/
distribution convictions

- Mental health professional
recommendation

- Risk and needs assessment scores
SASSH - high

LS/CMI — mid-range medium,
high, or very high

WRNA — mid-range moderate,
medium or high

- County or District Attorney
discretion




SB 123
Eligibility
Out of State

Distribution
& Sales
Convictions

K.S.A. 2021 Supp. 21-6824(a)

(1) 5-C, 5-D, 5-E, 5-F, 5-G, 5-H or 5-| of the sentencing
guidelines grid for drug crimes and such offender has
no felony conviction of K.S.A. 65-4142, 65-4159, 65-
4161, 65-4163 or 65-4164, prior to their repeal, K.S.A.
2010 Supp. 21-36a03, 21-36a05 or 21-36a16, prior to
their transfer, or K.S.A. 2021 Supp. 21-5703, 21-5705 or
21-5716, and amendments thereto, or any
substantially similar offense from another jurisdiction;
or

(2) 5-A, 5-B, 4-E, 4-F, 4-G, 4-H or 4-| of the sentencing
guidelines grid for drug crimes, such offender has no
felony conviction of K.S.A. 65-4142, 65-4159, 65-4161,
65-4163 or 65-4164, prior to their repeal, K.S.A. 2010
Supp. 21-36a03, 21-36a05 or 21-36a1 6, prior to their
transfer, or K.S.A. 2021 Supp. 21-5703, 21-5705 or 21-
5716, and amendments thereto, or any substantially
similar offense from another jurisdiction, if the person
felonies in the offender's criminal history were severity
level 8, 9 or 10 or nongrid offenses of the sentencing
guidelines grid for nondrug crimes, and the court finds
and sefts forth with particularity the reasons for finding
that the safety of the members of the public will not be
jeopardized by such placement in a drug abuse
treatment program.




SPECIAL
RULE |

PERSON

FELONY
COMMITTE

WITH A

FIREARM

» When a firearm is used to commit any person
felony, the offender’s sentence shall be presumed
Imprisonment. The sentencing court may impose
an optional nonprison sentence upon making a
finding on the record that an appropriate
treatment program exists which is likely to be more
effective than the presumptive prison ferm in
reducing the risk of offender recidivism and the
program is available and the offender can be
admitted within a reasonable period of time or
the nonprison sanction will serve community safety
Interests by promoting offender reformation. Any
decision made by the sentencing court to impose
an optional nonprison sentence is not considered
a departure and is not subject to appeal. See
K.S.A. 2021 Supp. 21-6804(h) and (q).




Firearm defined in K.S.A. 2021
Supp. 21-5111(m) as “any
weapon designed or having the
capacity to propel a projectile
by force of an explosion or
combustion.”

What constifu
under specio

Pellet rifle was not a firearm
because rather than propelling
projectiles by force of an
explosion or combustion, it
propels projectiles by force of air
or gas. State v. Craddick , 49
Kan.App.2d 580, 580, 311 P.3d
1157 (Kan. App. 2013).

tes a firearm
rule 1¢

BB gun is not a firearm under
K.S.A. 21-6804(h). See State v.
Jones, No. 116,900, 2017 WL
4321576 at *1 (Kan. App.
2017)(unpublished opinion).




Other Areas of
IEGEN]



Do Special Rules
iINnclude Juvenile
Adjudicationse



* Judge applied Rule 9 to run the current sentence consecutive to prior sentence because the defendant
committed a new felony while he was on juvenile probation

*The rule of expressio unius est exclusio alterius (fhe inclusion of one things implies the exclusion of another)
governs in situations where a trial court utilizes juvenile ogpdico’rions for sentencing purposes.

*Based on the legislature's exclusion of specific language listing juvenile adjudications, we conclude that body
meant to exclude juvenile adjudications from cases calling for consecutive adult sentences. The court here
had no authority to impose a consecufive sentence.




Any future for
Rule 30¢

Special Rule 30. Substance Abuse Underlying Factor* The court
may make findings that substance abuse is the underlying factor
in the commission of crimes under special rules #27 and #29
above and place the offender in an intensive tfreatment program
for at least 4 months if the state substance abuse facility is likely to
be more effective than prison in reducing the risk of offender
recidivism, serve community safety interests and promote offender
reformation; return to court upon successful completion. K.S.A.
2021 Supp. 21-6804(p).

*While this option is authorized by statute, it has
never been funded and is not, therefore, an
available opftion.




Special Rule 46 (Violation of KORA)

Special Rule 46 How often is this used?

K.S.A. 2021 Supp. 21-6804(m) provides
that the sentence for a violation of
K.S.A. 2021 Supp. 22- 4903 or K.S.A.
2021 Supp. 21-5913(a)(2), and
amendments thereto, shall be
presumptive imprisonment. If an
offense under such sections is
classified in grid blocks 5-E, 5-F, 5-G, 5-
H or 5-I, the court may impose an
optional nonprison sentence as
provided in K.S.A. 2021 Supp. 21-
6804(q).

Prison Probation Prison Probation




How often is Special Rule 46 usede
KSSC Data

1 InFY 2021275 offenders were convicted déailure to registerunder K.S.A. 22903 at the
following severity levels:

o Severity Level Thregl4
A Prisonc 4
A Probationc 10

o Severity Level Five41l
A Prisonc 18
A Probationg 23

o Severity Level Sx190
A Prisong 59
A Probation¢ 131

o Severity Level Sever3
A Prisong 2
A Probationg 1

o Severity Level Eiglat24
A Prisonc 8
A Probationc 16

o Severity Level Nine2
A Prisonc O
A Probationg 2



SPECIAL RULE 40:
felony committed
after early
discharge where
offender would
have been on
probation/parole/
CR/postrelease for
felony

» On and after July 1, 2013, an offender who

receives presumptive discharge from
probafion pursuant to K.S.A. 2020 Supp. 21-
6608(d) or Is granted early discharge from
posirelease supervision pursuant fo K.S.A.
2020 Supp. 22-3717 and commits a felony
during the time in which the offender would
have been under supervision had it not
pbeen for discharge, may be sentenced to
prison for the new felony even if the
sentence for such felony is presumptive
nonprison. K.S.A. 2020 Supp. 21- 6604(f)(2).



Does Special Rule 40 apply
fo out of state dischargese



Special Rule 40: Felony Committed after Early Discharge where
Offender would have been on Probation or
Postrelease Supervision for a Felony

On and after July 1, 2013, an offender who receives
presumptive discharge from probation pursuant to

K.S.A. 2021 Supp. 21-6608(d) oris granted early discharge from
postrelease supervision pursuant to

KS.A. 2021 Supp. 22-3717(d)(2), and commits a felony during
the time in which the offender would

have been under supervision had it not been for discharge,
may be sentenced to prison for the new

felony even if the sentence for such felony is presumptive
nonprison. K.S.A. 2021 Supp. 21-6604(f)(2).




K.S.A. 2021 Supp. 21-6608(d)

In addition to the provisions of subsection (a), a defendant who has a risk
assessment of low risk, has paid all restitution and has been compliant with
the terms of probation, assignment to a community correctional services
program, suspension of sentence or nonprison sanction for a period of 12
months shall be eligible for discharge from such period of supervision by the
court. The court shall grant such discharge unless the court finds by clear and
convincing evidence that denial of such discharge will serve community safety
interests.



Early Discharge from Postrelease

K.S.A. 2021 Supp. 22-3717(d)(2) Persons serving a period of postrelease supervision pursuant to subsections
(d)(1)(A), (d)(1)(B) or (d)(1)(C) may petition the prisoner review board for early discharge. Upon payment of
restitution, the prisoner review board may provide for early discharge.

(d)(1) Persons sentenced for crimes, other than off-grid crimes, committed on or after July 1, 1993, or
persons subject to subparagraph (G) will not be eligible for parole but will be released to a mandatory
period of postrelease supervision upon completion of the prison portion of their sentence as follows:

(A) Except as provided in subparagraphs (D) and (E), persons sentenced for nondrug severity levels 1
through 4 crimes, drug severity levels 1 and 2 crimes committed on or after July 1, 1993, but prior to July 1,
2012, and drug severity levels 1, 2 and 3 crimes committed on or after July 1, 2012, must serve 36 months
on postrelease supervision.

(B) Except as provided in subparagraphs (D) and (E), persons sentenced for nondrug severity levels 5 and
6 crimes, drug severity level 3 crimes committed on or after July 1, 1993, but prior to July 1, 2012, and drug
severity level 4 crimes committed on or after July 1, 2012, must serve 24 months on postrelease
supervision.

(C) Except as provided in subparagraphs (D) and (E), persons sentenced for nondrug severity levels 7
through 10 crimes, drug severity level 4 crimes committed on or after July 1, 1993, but prior to July 1, 2012,
and drug severity level 5 crimes committed on or after July 1, 2012, must serve 12 months on postrelease
supervision.



SPECIAL RULE 32:
drug felony

committed while
FIREARM
POSSESSED/CARRIED

Applies when finding made that offender
carried a firearm to commit a drug felony or
possessed a firearm in furtherance of a drug
felony

Sentence imposed shall be enhanced by an
additional 6 months imprisonment  and such
additional sentence shall be presumptive
imprisonment . K.S.A. 2021 Supp. 21-
6805(g) (1) (A).

The provisions of this subsection shall not apply
to violations of K.S.A. 2021 Supp. 21-5706 or 21-
5713, and amendments thereto. K.S.A. 2021
Supp. 21-6805(g)(3).*

*Unlawful possession of controlled substances and
Unlawful distribution or possession of a simulated
controlled substance







Staff Attorney Contact

e KSSCAttorney@ks.gov
KSSC ligeligligle
RESOURCES * Francis.givens@ks.gov

KSSC Website



https://sentencing.ks.gov/
https://www.sentencing.ks.gov/docs/default-source/annual-reports/fy2020annual-report.pdf?sfvrsn=515fe3f_2
https://sentencing.ks.gov/statistical-analysis/dashboards

